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FORFEITURE TALKING POINTS

Minnesota’s forfeiture statutes represent civil court proceedings to enforce our criminal laws and have been used effectively for over 25 years to remove the proceeds of crime.
The purpose of our forfeiture statutes are to:

· Enforce the law

· Deter crime

· Reduce the economic incentive to engage in criminal enterprise

· Increase the pecuniary loss resulting from the detection of criminal activity

· Forfeit property unlawfully used or acquired and divert the property to law enforcement purposes
· Remove the instrumentality of the crime
The proceeds from property seized from criminal activity and subsequently forfeited are allocated in the following manner:  under Minn. Stat. § 169A.63, subd. 10, a vehicle forfeited for DWI, the proceeds from a sale are distributed with 70% of the proceeds forwarded to the law enforcement agency and 30% forwarded to the prosecuting authority.  Under  Minn. Stat. § 609.5315, subd. 5, cash and proceeds from the sale of property forfeited for controlled substance crimes or designated offenses are distributed with 70% of the proceeds forwarded to the law enforcement agency, 20% forwarded to the prosecuting authority, and 10% forwarded to the State and credited to the general fund.  Before the forfeited funds are disbursed, the costs of court ordered restitution (designated offenses), storage, and other fees must be paid (Minn. Stat. 609.5315, subd. 4). Forfeiture funds cannot be used to supplant (subsidize) law enforcement or prosecutor budgets, but rather to supplement their offices for prosecutorial purposes and law enforcement uses.  Examples are continuing legal education and peace officer POST training, training materials or other publications, computers and software upgrades, and new technology.  
Recent Changes to Minnesota’s Forfeiture Statutes
Numerous changes/improvements were made to our forfeiture laws in 2010 and 2012 to streamline and simplify the process:

· Claimants can challenge the forfeitures under $15,000 in conciliation court saving both time and money. According to prosecutors, most vehicles are under $15,000.
· Notice of intent to seize and forfeit must be provided to the property owner within 60 days (previously “reasonable time”) and the claimant is given 60 days to demand a judicial determination (previously 30 days).
· The statutorily required notice provided to the property owner was streamlined to provide an understandable document for property owners. A property receipt must also be left with the property owner.
· Provides a remission and mitigation process for those claiming to be “innocent owners” to address their claims with the prosecutor.  
· Requires a prosecutor review before the property is sold to ensure that all statutory requirements have been met.
· Prohibits employees or family members of prosecutor or law enforcement agencies from purchasing forfeited property.
· Improved and expanded reporting requirements to the State Auditor
· Required the development and implementation of model forfeiture policies
Concerns About The Forfeiture Proposal
Burden Of Proof

The bill shifts the burden of proof to the prosecutor and uses terms that are confusing (“failing to make a reasonable inquiry about the suspected wrongdoing despite being aware that it is highly probable”) or simply don’t exist in Minnesota statutes or case law (“willfully blind” and “willfully ignorant”). In addition, the bill defines these terms “as construed by the courts in federal forfeiture law.” That is an impossible standard that will be subject to change in future federal cases – why should the Legislature abdicate its role to the federal courts? The adoption of these terms will de facto end forfeitures as a public safety tool in Minnesota. The current mitigation and remission forfeiture provisions passed in 2010 and 2012 provide an efficient and informal mechanism to resolve property owner claims. 
Requiring prosecutors to meet their burden of proof by a preponderance of evidence is a term familiar to prosecutors. However, actual knowledge is virtually impossible to prove and willfully blind will further complicate and confuse the process. Examples of actual knowledge could be a situation when an individual loans a car to a friend and the friend states they are going to get intoxicated and drive the car or “can I use your rent money to buy drugs?” How often does that happen? It will be an impossible standard to meet.  
Homestead Property
In Torgelson, the Minnesota Supreme Court has decided the issue with regard to homestead property and, consequently, the proposal is redundant.  In addition, repealing the homestead property exemption may have unintended consequences since the term is also used in other sections outside of Minn. Stat. § 510.  For example, Minn. Stat. 510 includes a $300,000, but the forfeiture proposal does not reflect this limitation.  In the DWI context, the Court held in the Nielsen that this does not apply to motor vehicles used for DWI.  As written, the proposal may cause confusion about this in the DWI context.  The Minnesota Supreme Court has accepted review of the Nielsen case.  The legislature should not attempt to codify the case law while the case law is unclear.  
Property Acquired After The Offense
The legislation expands the group of people allowed to bring an innocent owner claim and failure to provide a forfeiture notice can result in subsequent challenges by “claimants.”  By expanding the pool of claimants, the proposal muddies the water for prosecutors who must provide notice when challenging property owner claims. Potential claimants may inadvertently not be identifiable by law enforcement or prosecutors.  For example, people who acquire an ownership interest (or joint ownership interest) after the crime is committed (the proposal has no limitation on the amount of time after the crime is committed) would be allowed to bring an innocent owner claim.  The forfeiture’s innocent owner proposal also expands the innocent owner claim to include joint ownership.  
Creating a loophole for the purchasers of property used in the commission of a crime could result in unintended consequences. Marketable title is required to sell property. A vehicle used in the commission of a crime and subject to forfeiture, could be sold to an “innocent owner” before the title is flagged by DPS. This could result in a rush to sell the vehicle in order to avoid the forfeiture.
Sanctions

The provision allowing for sanctions against prosecutors is untenable and without merit. (See SF 873 at 9.20 – 9.27).  MCAA is not aware of any complaints against prosecutors for “unreasonably denying” a claim against an “innocent owner.” This provision would open the door attacking prosecutorial discretion and subject prosecutors to lawsuits. MCAA has serious concerns this would have a chilling effect on prosecutor discretion and possibly erode prosecutor immunity. The proposal does not define what an unreasonable denial of a petition for remission or mitigation is or what factors the court can consider.  It seems to provide an open invitation for the courts to second guess a prosecutor’s decision.  Currently, there are safeguards built into the system.  Rule 3.1 of the Rules of Professional Responsibility prohibit an attorney from bringing or defending a proceeding or asserting or controverting an issue unless there is a basis in law and fact and is not frivolous.   
Presumption of Property Subject to Administrative Forfeiture
Section 7 of SF 874 repeals the presumption of administrative forfeiture for certain property in connection with a controlled substance seizure (money, precious metals, precious stones, etc. found in proximity to controlled substances). 
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